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COVID-19 Impact on Professional Liability 
An article, authored by attorneys from Atheria Law (starting on page 3 of 
this document), identifies professional liability risks to construction 
professionals including employee and project team member considerations. 
Many of these issues, highlighted below, are common to design 
professionals as well and worthy of attention by all project participants:   

• Supervision of employees working remotely
• Work from home (WFH) distractions
• High stress and mental health concerns
• Enhanced cyber liability vulnerability
• Workforce, work load, and personnel issues increasing E&O incidence
• Site access limitations
• Contractor and material availability
• Solvency of subcontractors and other project team members
• Delay claims
• Compressed and accelerated project delivery increasing E&O
• Government funding uncertainties

Understanding your contractual obligations and rights, staying in close contact 
with and providing leadership to your employees, and conducting thorough 
and well-documented communication with your clients and other project team 
members on the status and progress of your projects are recommended risk 
management strategies to control these risks. 

Other Berkley DP Resources 
• Virtual Site Visits, Reporting, and Payment Certification Duties
• COVID-19 Practice Tips for Design Professionals

Special Notice: 
The current coronavirus pandemic is and 
will undoubtedly continue to impact the 
design and construction industry. Berkley 
DP is committed to providing well-
sourced risk management advice that is 
useful to you and your firm during this 
unprecedented time. We understand 
that each firm–and each project—is 
unique and may face different issues; 
therefore, a "one size fits all" approach 
isn't practical. 

Berkley DP will strive to provide relevant 
content that assists you in mitigating 
your risk through this event. However, it 
is critical that you understand Berkley DP 
is offering general advice and 
recommendations for its broad base of 
design professional customers, the 
advice and recommendations do not and 
should not be construed as legal advice, 
and your firm should independently 
assess the advice and recommendations 
based upon its unique facts and 
circumstances and consult with its own 
legal counsel before implementing any 
actions referenced in the Berkley DP risk 
management material. 

The external resources provided in this 
document are provided solely for your 
convenience and do not imply Berkley 
Design Professional's approval or 
endorsement of the content therein; nor 
do they imply any endorsement of 
Berkley DP by the organizations. 

https://www.berkleydp.com/wp-content/uploads/2021/02/BerkleyDP-Virtual-Site-Visits-2021.01.01.pdf
https://www.berkleydp.com/wp-content/uploads/2021/02/BerkleyDP-COVID-19-Practice-Tips-for-Design-Professionals-2021.01.01.pdf


About Berkley Design Professional 

© 2021 Berkley Design Professional. All Rights Reserved.

2 

Berkley Design Professional (Berkley DP) was created in 2013, by a team of insurance professionals with a passion
for the design industry and deep roots in Architects and Engineers Professional Liability underwriting, risk management and 
claims management. The genesis of Berkley DP was the combination of our team’s commitment to bring fresh ideas to the 
products and services design professionals need together with the resources of W. R. Berkley Corporation. Berkley DP’s motto 
is: Better By Design®. By this we mean that our policyholders can become better businesses by leveraging our innovative risk 
management solutions, fair and experienced claims services and comprehensive architects and engineers professional liability 
coverage. 

Berkley Design Professional is a division of Berkley Alliance Managers which is a member company of Berkley whose rated 
insurance company members are assigned an A+ (Superior) rating by A.M. Best Company. W. R. Berkley Corporation is an 
insurance holding company that is among the largest commercial lines writers in the United States and operates worldwide in 
two segments of the property casualty insurance business: Insurance and Reinsurance & Monoline Excess. 

BDP Risk® is Berkley DP’s state-of-the-art Learning Management System (LMS), which
provides 24/7 online access to relevant risk and practice management content, streamlined 
online learning, and education activity tracking and reporting. For a second consecutive year, 
BDP Risk® has won a coveted Brandon Hall Group Excellence award for “Best Advance in Custom 
Content,” which recognizes self-paced, custom-designed online courses related to workplace 
learning. The 2020 Silver Award reflects Berkley DP’s ongoing successful efforts to help design 
professionals improve their practices, enhance business performance, and decrease the 
frequency of professional liability claims. 

For more information, contact: 

Andrew D. Mendelson, FAIA 
Senior Vice President,  
Chief Risk Management Officer 
amendelson@berkleydp.com 

Diane P. Mika  
Vice President, 
Director of Risk Management Education 
dmika@berkleydp.com 

berkleydp.com | 855.534.7285 
Information provided by Berkley Design Professional is for general interest and risk management purposes only and should not be construed as legal advice nor 
confirmation of insurance coverage. As laws regarding the use and enforceability of the information contained herein will vary depending upon jurisdiction, the user of 
the information should consult with an attorney experienced in the laws and regulations of the appropriate jurisdiction for the full legal implications of the information.  

Practice management recommendations should be carefully reviewed and adapted for the particular project requirements, firm standards and protocols established by 
the design professional. 

Products and services are provided by one or more insurance company subsidiaries of W. R. Berkley Corporation. Not all products and services are available in every 
jurisdiction, and the precise coverage afforded by any insurer is subject to the actual terms and conditions of the policies as issued. 



 

 

 

 

 

Memorandum 

To: Andrew D. Mendelson, FAIA, Berkley Alliance Managers 

From: Atheria Law, P.C. – Professional Liability Group 

Date: May 8, 2020 

Re: COVID-19 Pandemic – Impact on Professional-Liability Insurers 

 

Introduction 
 
Atheria Law is closely monitoring the impact of the COVID-19 pandemic on professional-liability 
insurers and their insureds, including design and construction firms.  In light of the rapidly 
changing nature of the pandemic, we emphasize that our comments and analysis below are 
current through the date of this memorandum.   
 

Analysis of Impact 
 
Across all disciplines, professional firms and their insurers face a wide variety of risks, arising 
both from the COVID-19 pandemic specifically and the economic downturn already underway.  
Indeed, we already have seen a few notifications involving some of the issues discussed below. 
 
1. Risks Common to All Professions 
 
Professionals across all industries face challenges and potential pitfalls due to volatile economic 
conditions, workforce disruptions, and displacement of professionals from a centralized office 
location to a remote-working environment. 
 

• Less Supervision:  Professionals working remotely are subject to less direct 
supervision and thus potentially are more susceptible to errors/omissions. 
 

• Distraction:  Professionals and employees working from home typically face more 
distractions, such as competing family obligations, “home schooling” obligations, and 
the like.  These distractions have the potential to lead to more errors and 
inconsistencies in the services provided for clients. 
 

• Mental health/Substance abuse:  Periods of high stress combined with the privacy 
of working from home may reduce typical barriers to substance abuse while on the 
job.  
 

• Cyber Threats:  Professional firms are increasingly vulnerable to cyberattacks when 
their employees utilize home wireless networks that are less secure than office 
networks. 
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• Workforce Issues:  As employees become ill due to COVID-19, there could become 
issues with having the necessary employees to complete assignments as well as loss 
of institutional knowledge and client relationships.  This could lead to a greater risk of 
errors and omissions arising from missed deadlines or bringing new employees onto 
a project who are not familiar with the client. 
 

• Not Enough Work:  As we saw following the 2008 global financial crisis, a general 
slowdown in the demand for professional services can create pressure for firms to be 
less selective with new clients, increasing the risk of claims by “bad” clients.   
 

• Too Much Work:  A spike in post-pandemic economic activity could increase the risk 
of errors and omissions, particularly if firms find themselves inadequately staffed after 
reductions in force during the economic slowdown. 
 

• Fee disputes:  As clients experience financial difficulties, they may be slow to pay 
their professional fees, sometimes leading to disputes in which clients allege errors 
and omissions in an effort to reduce or avoid payment. 
 

2. Risks to the Design and Construction Industry  
 
The COVID-19 pandemic has had a massive impact on construction projects, and we expect 
design professionals and contractors to bear many of the ramifications of project delays and 
changes for years to come. 
 

• Stay-at-Home Orders:  With certain limited exceptions, construction was subject to 
stay-at-home orders in most jurisdictions, limiting the ability to complete projects on 
time.1  The construction industry is one of the largest consumers of the same personal 
protective equipment (PPE) that is necessary for medical providers.  Limited access 
to project sites compromises the ability to execute certain professional duties in 
accordance with previously agreed-upon schedules.  Such resulting delays are likely 
to exhaust contingencies that otherwise could be available to respond to E&O claims 
and deplete the finances of owners.   
 

• Fines For Working Improperly/Unsafely:  Project teams in certain jurisdictions (e.g., 
New York City) have been subject to fines (e.g., up to $10,000 in NYC) if found working 
on non-essential or non-emergency construction—or if workers on projects that are 
allowed to continue do not practice social distancing to prevent the spread of disease.  
We believe design and construction professionals and contractors are subject to this 
potential risk. 
 

• Loss of Personnel and Leadership:  Design professionals inadvertently may raise 
the standard of care by promising contractual counterparts the availability of certain 
teams and/or leadership.  Any loss in the availability of this personnel, either 
temporarily (sickness) or permanently (death), leaves the design professional subject 
to exposure.  

 
1 More recently, we have seen an easing of these restrictions.  (see e.g., https://abc7news.com/bay-area-
to-allow-construction-santa-clara-county-california-state-shelter-order-in-place/6139217/) 

https://abc7news.com/bay-area-to-allow-construction-santa-clara-county-california-state-shelter-order-in-place/6139217/
https://abc7news.com/bay-area-to-allow-construction-santa-clara-county-california-state-shelter-order-in-place/6139217/
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• Availability of Contractors:  Similarly, we expect the availability of construction 
professionals will be limited by the COVID-19 pandemic.  We forecast that available 
construction labor will be stretched thin as work resumes on construction projects.  The 
potential resulting lack of experience and availability may lead to workmanship issues 
and project delays, which claimants may seek to pin on design professionals. 
 

• Availability of Materials:  We forecast the availability of materials as a likely cause 
of project delays.  Projects with long-lead items (e.g., energy projects) are especially 
susceptible to this risk. Product and system substitutions, if not properly reviewed by 
design and construction professionals in accordance with diligent QA/QC procedures, 
may lead to future claims for poor performance of the completed project. (note: related 
issues are identified in the Compressed Project Delivery paragraph below.) 
 

• Solvency of Project Partners on Design Team:  In other historical occurrences in 
which the solvency of firms was widely tested, numerous firms simply did not survive.  
To the extent that these firms did not survive or a claim was made after their insurance 
expired, the remaining firms were left to face increased exposure.  This risk is 
heightened for design professionals in the prime role that are contractually responsible 
for their subconsultants. 
 

• Solvency of Subcontractors and Challenges to the Construction Team:  Similarly, 
it is possible that a number of subcontractors will go out of business as a result of the 
economic slowdown.  If a subcontractor must wind down operations while a project is 
ongoing, this could create additional demobilization and mobilization costs, and delay-
related exposure to the contractor while securing a replacement subcontractor, 
especially if the subcontractor’s work is on the critical path.  Such interruptions to 
project delivery and the associated increase to construction costs threaten successful 
project delivery and overall viability.  While subcontractor default is primarily a risk to 
the prime contractor, we expect the contractor (or owner) may attempt to pass through 
these costs to the design team.   
 

• Concurrent Delay:  Delay claims will be complicated by the COVID-19 pandemic.  
Other parties will use the pandemic to deflect criticisms of their own responsibility.  
What is nearly certain are delays and costly delay analysis that will be necessary to 
defend these claims.  
 

• Compressed Project Delivery:  When construction eventually is allowed to resume, 
parties are likely to face a compressed project-delivery window, which could increase 
errors and omissions and efforts by contractors and owners to pass acceleration costs 
through to design professionals. 
 

• Failure to Take Precautions:  Claimants foreseeably could assert claims based on 
an insured’s failure to take precautions to avoid spreading COVID-19, which could 
delay projects, leading to clean-up costs (e.g., disinfecting a project site), delay 
damages, increased finance costs, etc.  
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• Uncertainty with Infrastructure Spending:  At the federal level, the United States 
recently passed a $2 trillion federal stimulus bill.  Of this figure, Engineering News-
Record (ENR) calculates that infrastructure and construction could be eligible for at 
least $43 billion, in addition to a $10-billion Airport Improvement Program (AIP).  We 
anticipate that additional federal spending bills are likely.  However, there is much 
greater uncertainty with infrastructure spending by state and local governments.  
Unlike the federal government, these entities are unable to run budget deficits.  Such 
spending may be the target of budget cuts as these entities face mounting deficits with 
increased spending for responding to the crisis and declining tax revenues.  
Infrastructure spending is an attractive area for government spending given historically 
low interest rates and the potential for job creation. 

 
Conclusion 

Naturally, the impact of the COVID-19 pandemic on design and construction firms is vast, and 
new areas of risk will emerge as this volatile situation continues to unfold.  While it will be years 
before the ramifications of this pandemic are fully known, we hope that the foregoing provides a 
concise overview of the numerous issues and risks faced by professionals and their insurers.  We 
appreciate the opportunity to be of assistance and would be pleased to discuss this paper further.  
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